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>> SARA LYONS: It's the same group of people as the last training.  Some may not be able to attend live, but I share the recording after the last call, and we'll do the same for this one. 


>>  And how many people can see both the in‑person and the recording potentially at least? 

>> SARA LYONS: I believe the total is around 40.  But I can get you the final number. 
>>  That's what I thought.  Okay. 

>> SARA LYONS: Yeah. 

  



>> SARA LYONS: Okay, so I know we have a lot to cover today.  This is Sara Lyons from NACCHO.  Thank you for joining today.  I am looking forward to the second round of training from Pacific ADA Center.  I'm going to pass it off to Jan to get us started. 

Thank you so much. 


>> JAN GARRETT: Thank you, Sara and thank you to everyone who has joined us.  I really appreciate you being here, and we will have lots of opportunity for questions and for participation as we go forward with the training.  So please do participate with us.  We really look forward to that. 

So this is just a disclaimer that says, you know, please don't use this presentation except for yourselves, and please don't republish it without our permission at the Pacific ADA Center.  It's also important to know it's not intended as a statement of your legal rights.  It's what we do at the ADA National Network is give people more informal guidance and not a statement of legal rights.  So this is how you reach the Pacific ADA Center where I am from.  I'm Jan Garrett, the program manager at the Pacific ADA Center, and this is how you reach actually any ADA Center across the country.  We're all part of the ADA National Network, which is a network of 10 regional ADA Centers, and the Pacific ADA Center, where I'm from, is a center that serves Arizona, Nevada, California, Hawaii, and the Pacific Basin territories.  So we serve a large region, and that is considered Region 9.  So if you call this toll‑free number wherever you are in the country, you will get the ADA Center that serves the area code you are using.  If you want to reach Pacific ADA Center directly, for example, to follow up on questions you may have about this training or other things that you want to ask us or if you're in our region in the states I just named, you can also email us directly at adatech@adapacific.org.  And then our website is also on this slide that you can feel free to explore.  We have lots of helpful materials there, and information.  And so our website is www.ADAPacific.org.  And also at the bottom of each slide, you will see the information about the 800 number.  So, our agenda today, we're going to talk about site accessibility.  And this is primarily going to be focused on health sites and vaccination and testing sites, but it could apply to a lot of different types of sites.  We also will discuss a little bit about digital and website accessibility.  Then we will talk about reasonable modifications to policies, practices and procedures, and how those might be used to make vaccination and testing sites more accessible.  And also then effective communication for people with hearing, vision and speech disabilities.  So we'll be focusing on all of those areas and we'll be, as I said, offering an opportunity for questions and for people to participate in scenarios. 

So let's start out by talking a little bit about ADA Title II, which I think pretty much all of you are Title II entities, which means that you are a state or local government entity.  So cities, counties, states.  You may also have contractors that are private entities, that are private businesses or private nonprofits, and they would fall under Title III.  But you cannot contract away your responsibilities as a Title II entity.  So even if you have a contractor do some of the work, they still have responsibilities under Title III if they're private, and you still have all your responsibilities under Title II as a state or local government.  So it's important to understand that about contractors. 

So in terms of administrative responsibilities, this applies to all state and local government entities, as well as contractors that partner with these government entities.  So an example of that might be state and local health departments, and as I just said, private contractors have their own Title III requirements.  And Title II generally prohibits discrimination against qualified individuals with disabilities in all programs, activities and services of public entities. 

So there is some administrative responsibilities that Title II entities have.  Then there's general nondiscrimination responsibilities.  We'll also cover program accessibility, which has mostly to do with making sure that your programs are accessible in physical sites.  We will also be covering reasonable modification and effective communication for Title II entities. 

So in terms of the administrative obligations, which most of you probably don't deal with directly, because this is probably at the ADA coordinator or you know, high level of your organizations that you're working with, but Title II entities have to do a self‑evaluation of their policies, practices and procedures to make sure that those policies and procedures don't discriminate against people with disabilities.  They also have to publish a notice of ADA requirements to the public that they have to meet.  So this is all state and local governments have to do those two things, the self‑evaluation and the notice.  And then entities that have 50 or more employees have to hire what the ADA refers to as a responsible employee, but most people know this person as the ADA coordinator.  So often entities will hire more than one ADA coordinator, but they do need to have at least one ADA coordinator, if they have more than 50 employees.  They also have to adopt and publish a grievance procedure or a complaint procedure, so that people can complain if they have an issue with how the Title II entity is operating its programs, if they have a complaint about the physical access of the buildings, if they have a complaint about communication, then that grievance procedure should be available.  Typically it's available on the entity's website, and it allows for people to be able to file a complaint if they need to about what is happening within that entity and what kinds of things they might need as a person with a disability. 

Also entities with 50 or more employees have to develop and have available a transition plan, and the transition plan really looks at removal of architectural barriers, meaning the problems that physical sites, parking lots and buildings, etc., have.  And you need to have a plan that says, okay, we recognize that we have architectural barriers to people with disabilities here, and we need to remove them.  And this plan tells us what we need to do over time and who is responsible for removing those barriers and what is the timeline for doing that.  And that transition plan should be open to the public.  So, in addition to the administrative requirements, there is a general nondiscrimination requirement that state or local government entities have.  And that is to provide an equal opportunity to participate in and benefit from the program services and activities that that agency or entity provides.  Also you have to offer your programs, services and activities in the most integrated setting possible.  So trying not to be separate programs for people with disabilities unless that is absolutely necessary. 

Also, not having eligibility criteria that screens out or tends to screen out individuals with disabilities. 

So not having a criteria to participate in a program where somebody with a disability might not be able to meet that criteria.  You're not allowed to have that in your programs and activities.  And then, of course, no punishment or retaliation for someone asserting their ADA rights. 

So, program accessibility, what that means, under Title II is that the programs, services and activities of a public agency or entity, when viewed in their entirety ‑‑ and I'll explain what that means in a moment ‑‑ must be accessible to and usable by persons with disabilities.  Also a public entity cannot deny program services or activities to a person with a disability because a public building is not accessible.  You need to find a way to provide that program, service or activity.  And then if a building is not accessible, the services and programs and activities must be provided in a different way.  For example, you could move services to a building that has accessibility or you could provide assistive technology, if that is what is missing and needed.  And then you can also ultimately make structural changes to the building if that is what is necessary to make the program, service or activity accessible.  So what we mean by program services and activities when viewed in their entirety have to be accessible to and usable by persons with disabilities, is that you can look at a county or a city for the entire scope of that county or city and say, okay, well, if I have four vaccination sites in four different parts of the city, I need to make sure that those four different parts of the city have accessibility for the physical access to those vaccination sites in the different parts of the city.  So you need to be able to look at the program in this case the example I'm using is the vaccination program, could be another health program, could be the testing program.  You need to look at it in its entirety to see where that program is offered and make sure that it's offered throughout the city or county.  Now, it doesn't mean that every single site where you offer vaccines or testing has to be accessible, but it does have to be offered really throughout the Title II entity to make sure that when you are viewing this program in its entirety, that it's actually accessible. 

So let's talk about scenario 1 here.  And I'm hoping to get input from you.  So here the State Emergency Preparedness Department is scheduled to hold a community meeting on the second floor of a recreation center that has no elevator.  And, according to what we have just learned about Title II, because this would be a Title II recreation center, would this be okay for the Emergency Preparedness Department to hold the community meeting on the second floor of this recreation center? 
>> SUSAN: Hello.  This is Susan Tharpe.  No, that would not be acceptable, because it's not accessible for the community. 
>> JAN GARRETT: Right, Susan.  Does anyone else have a different answer? 
>> VIANELLA: It's not accessible because there is no elevator or ramp to go to the second floor. 
>> JAN GARRETT: Right.  So if it's not accessible to the community, it's not okay to hold the meeting here, right?  And so if not, if it's not okay, what could the State Emergency Preparedness Department do? 
>> SUSAN: If it would cause a hardship or there was some other reason that they had to have it on the second floor, could they not do another meeting, like two ‑‑ no, that wouldn't be right.  That wouldn't be good either. 
>> JAN GARRETT: Well, I mean it's possible, but, you know, is there something else that they can do to make this meeting ‑‑
>> VIANELLA: Could it be moved to the first floor or maybe virtual, virtual accessibility that can't attend, even if they meet ‑‑ if there are people with disability or not? 
>> JAN GARRETT: It's possible it could be moved to the first floor, and I would say it's possible that even in addition to moving it to the first floor, for people who want to attend in person, that it could also be offered in a virtual way, for people who can't make it at all to that particular site. 
>> SUSAN: I have a question.  But in terms of inclusion, wouldn't that be an issue, I mean, to have two separate meetings and it's not including people, you know, like what if I had a disability and I wanted to be in that meeting with my friend, if you had two separate meetings or virtually, that means I'm not included with, you know, the rest of the population. 
>> JAN GARRETT: Right.

>> SPEAKER: More equality than equity.  You provided two meetings, but at the same time you haven't provided the proper equity for inclusiveness of the whole community. 
>> JAN GARRETT: Right.  And what I was suggesting was that maybe you could ‑‑ either you could have it as virtual for everyone and not have anyone be in person, or you could have it be in person on the first floor, and virtual, for people who cannot come to the meeting.  But it's the same meeting.  It's not ‑‑
>> SUSAN: That's what I was saying.  It would be the same meeting but with the addition of a virtual part and be on the first floor. 
>> JAN GARRETT: Right.  So that you can have a greater level of access as opposed to restricted access, and you have integration, because you're offering it in an accessible part of the building, but you're also offering it online for people who cannot come. 

So, the answer is, no, it doesn't meet accessibility requirements to have it on the second floor.  And so in terms of having it in an accessible location, they either need to have it on the ground floor, if there is a meeting room big enough, or they would need to move it to a fully accessible alternative location in addition to potentially having a virtual meeting. 

So I'm going to talk a little bit about physical access for a bit, and then we'll get a chance to ask more questions soon.  So in terms of accessible route, this is a sidewalk or a way into the building, and it also includes accessible routes inside the building.  So any kind of route, whether it's a sidewalk or inside of a building, it needs to be 36 inches wide.  It needs to have a forward slope or a running slope of 5% maximum.  So 5% down.  And usually there needs to be some slope to allow water runoff, and then it also would need to have a cross‑slope across the path, across the route of a maximum of 2%, again, to allow water runoff but not allow people to be on a diagonal when they're traversing the accessible route. 

Also, when you're talking about ramps, the ramps should have a running or a forward slope between 5% and 8.33%.  So a maximum of 8.33.  Again, across‑slope of 2% maximum.  It also needs top and bottom level landings, and any kind of landing, if there's a turn in the ramp, would also be level.  And by "level," I mean maximum of 2% slope in any direction.  And then the ramp would also need to have handrails and would need to have edge protection, meaning that somebody's wheel cannot come off of the ramp as they're going up or down the ramp.  So those are all requirements for ramps.  Entrances also have accessibility requirements.  You need to have no steps at the entrance, a flat landing at the door, meaning 2% maximum in any direction of the landing at the door.  The door needs to be 32 inches wide, minimum to be able to go through the door.  It needs to have accessible hardware, meaning it needs to have hardware that is like a lever handle or some kind of U‑shaped handle that you can get your entire hand or arm into, and it needs to have a maximum of 5 pounds of opening force for interior doors, and that's because the ADA doesn't have a requirement for exterior doors for opening force, because there are a lot of locations where it's very windy and if you had a very, very light door, then you ‑‑ the door could be standing open all the time.  But interior doors must have maximum five pounds of opening, and there's a way that you measure that opening force with a tool called a fish scale, and that is so that, you know, it's not too hard to open the door.  I will say in California, as in some other states, exterior doors also have to meet this 5 pounds of opening force requirement. 

And we do have some information for drive through medical sites, whether they're testing or vaccination sites.  There's a minimum clearance for vans that are required, and that is 8 feet 2 inches minimum height.  If you've got some sort of an overhang, you need to have it be at that height at least.  And then there is also some requirements for parking.  If people are required to park and get out of their vehicles, there needs to be an access aisle for a van, and it can be either 132 inches wide for the vehicle space, and 60 inches wide minimum for the access aisle next to the vehicle, or it can be 96 inches wide for the vehicle and 96 inches wide for the access aisle.  So it just depends on how you want to design it, but basically it's, you know, 192 inches total for the parking spaces.  And the access aisle together. 

So, in Scenario 2 ‑‑ and I promise we will get to questions in a moment.  So Kyle has cerebral palsy as uses a manual wheelchair.  He experiences symptoms of COVID‑19 and goes to a city health clinic for testing.  The front door of the clinic is very heavy and has no automatic door opener.  Is the front door of the city's health clinic required to have an automatic door opener?  What do people think? 
>> SUSAN: I'm going to say yes. 
>> DAVID: No. 
>> JAN GARRETT: Susan says yes and who was the other person, I'm sorry?
>> DAVID: David Carey.
>> JAN GARRETT: Okay.  Susan, why do you say yes?  And then we'll get to why David says no. 
>> SUSAN: Because it's a public setting.  I mean, you know, it's a place where different people go and it is a health clinic, and so I would think that it would be covered under the ADA to have not only the automatic door opener, but also to have the 5‑pound requirement for the door as well. 

Now, it depends, though.  If the clinic is actually in an historic building or something of that nature, then you could, you know, it might be under certain specifications that, you know, it's an historic building and they don't have to make that accommodation.  But if it's a newer building, I would say it would have to be. 
>> JAN GARRETT: Okay.  And so, David ‑‑ that's good, Susan.  Thank you.  David, why would you say no?
>>
>> DAVID: Well, the ADA, you see a lot of people get accustomed to it because you see them all over in school and public places, unless things have changed and I missed something, it was never written into the ADA. 
>> JAN GARRETT: The automatic door opener wasn't in ADA, right? 
>> DAVID: Correct.  Unless I missed something.
>> JAN GARRETT: You're correct, David, the ADA doesn't require automatic door openers.  In federal facilities, the General Services Administration does require automatic door openers, but here we're talking about a city facility.  Now, again, when I just explained about the 5 pounds of opening force, generally, yes, doors would need to have 5 pounds of opening force.  So that means they shouldn't be too heavy, particularly you would think at a health clinic, but that only applies to interior doors under the ADA, unless, you know, then you've gotta state law, like I explained that California has, that makes that 5 pounds of force apply to exterior doors as well. 

So automatic door openers are not actually required under ADA.  But I wanted to say that, remember that the ADA is a floor and not a ceiling.  So if you have the ability and the funding to provide the automatic door, and at the very least to make the door very light, then you should be doing that, particularly at a health clinic.  Okay?  So it's a floor and not a ceiling. 

So no, automatic doors are never required under the ADA.  It does not require the exterior doors to meet the 5 pounds of opening force, but you may want to add that to increase accessibility. 

So let's talk a little bit about digital accessibility also.  So Title II entities, for their programs, services and activities, if they provide that on a website, on social media, e‑newsletters, public‑facing, you know, third‑party products and services, and other digital content that you might offer in Word or PowerPoint or Excel or videos, audio recordings, all of that you really need to consider having accessibility for that, and there are different types of accessibility that apply to different kinds of digital formats.  So, you know, website content accessibility guidelines might apply to websites.  You might be applying other kinds of guidelines like Section 508 to documents to make sure that the documents have large enough font, and then for videos, you should make sure that they have captioning, and if there's action happening that they have audio description.  So all of these things you should as a Title II entity make sure that your communications are accessible to the public that might be trying to access them.  Again, large simple fonts can be one way.  Having high contrast of any written materials and websites.  Using plain language to make sure that you're not using too many terms of art, or if you are, that you are explaining what they mean, so that everyone can understand.  That you use graphics and images whenever possible, but to make sure that you ‑‑ if you do use a graphic or an image, that you provide alternative text with that image so that someone who is using a screen reader can read the alternative text.  And that you ensure that videos are captioned. 

So, Scenario 3, Maria is vision impaired.  She needs to get a vaccine booster, and the Hope Valley County Health Department offers a weekly vaccine clinic.  When Maria tries to schedule an appointment, however, on the department's website, she quickly realizes that its scheduling portal is not accessible, and that's because she is using a screen reader and it's not accessible to her as someone with a vision disability.  Does the County's website, including its vaccine portal need to be fully accessible? 

>> SPEAKER: My understanding is that it does need to be accessible, and the reason for it is that it is funded through federal funding, and anyone that is funded through federal funding, like even a hospital that receives federal funding has to follow certain federal rules, including the Americans with Disabilities Act, you know, moving forward.  And we recently had a grocery store chain here in Michigan called Meyer that actually was found guilty by the Office of Civil Rights of not being accessible to people with disabilities for that exact reason. 
>> JAN GARRETT: Okay.  And so does anyone ‑‑ that's great.  Thank you for that comment.  Does anyone else want to add to that comment? 

Okay.  So the answer is, yes, that the county's website does need to comply with the Web Content Accessibility Guidelines and the Justice Department is using WCAG 2.1AA as the standard for applying with the Web Content Accessibility Guidelines.  I will say that under the ADA, even if this health department was not receiving federal funds, which it's likely that they are, I agree with you, that would make them subject to what is called 504 of the Rehabilitation Act.  But even if they were not receiving federal funds, Title II of the ADA would require that their website meet accessibility guidelines, and that's because the Department of Justice has said that communication with Title II and Title III entities covered by ADA has to be effective.  And we're going to talk about that in a few minutes.  And part of providing effective communication is to make sure that your websites and your documents and your videos are accessible and that they meet these requirements.  So they would have to be ‑‑ even if they didn't receive federal funding, but certainly the federal funding adds to that. 

So, questions?  I do see there are questions in the chat. 

So let me just make sure that I'm getting all the questions here.  So the first question I see is:  Is ASL interpretation required on posted videos of public briefings and meetings under Title II?  So Liam or whoever else wants to answer, let me turn that question back to you.  Do you think ASL interpretation is required on public briefings or meetings that are posted under Title II? 

I'm sorry, I don't think I heard that. 

[ no response ] 

Okay, so... "I hope so," good, Liam.  I'm seeing that in the chat.  Thank you.  So I would say it certainly is the best practice, and probably does need to have ASL interpretation, and at the very minimum captioning, but, you know, if at all possible to also have ASL interpretation on those videos that are posted, because you're having a public briefing, and you want to make sure ‑‑ one of the things you want to make sure, is we will talk about in the effective communication section is that you want to have a live interpreter for that public meeting and public briefing and you want to make sure that that interpreter is on video.  If you're taking video of it, if you're broadcasting it on television or you're just planning to broadcast the video later, you should make sure that the interpreter is in the view of the camera, so that people can see what is being interpreted in addition to, you know, what is being said by the speaker in that kind of a setting.  And then Miss Erin Dotten said, in Michigan, official briefing on COVID only by the governor has ASL, not even the public health briefing.  But I would say it's not just the governor that should have American Sign Language.  It's anybody that is doing a public briefing should have ASL and later possibly add captioning to it as well. 

Anybody else have ‑‑ and I see that Sara posted something into the chat about a report from Kaiser that every state COVID vaccine website had accessibility issues.  So every single state in the country has accessibility issues with regard to their COVID vaccine sites.  So they should definitely work on you know, trying to make them as accessible as possible. 

And we're going to get to service animals when we talk about reasonable modifications.  So thank you for raising that. 

Okay, so let's move on.  Let's talk about reasonable modification.  And we're going to get to service animals very quickly under the reasonable modification section as well. 

So, when it's necessary to ensure equal access to goods, services, facilities, and advantages, reasonable modifications must be made to policies, practices, and procedures, unless the modification creates a fundamental alteration.  And we'll be talking later about fundamental alteration and other kinds of defenses and what does that even mean, if it creates a fundamental alteration.  You should also look to see if the policy, practice and procedure, and if you're creating equal access on a case‑by‑case basis.  The ADA is really meant to be a case‑by‑case law.  There are no blanket policies, no blanket procedures.  It's meant to be case by case, because everyone may be different in what they might need in terms of modifications or in terms of effective communication.  So that's why it's meant to be determined on a case‑by‑case basis. 

So, let's talk a little bit about face masks, which we all have been dealing with through the pandemic, and there are sometimes people who cannot wear a face mask, because of a variety of different disabilities.  So you need to develop a policy that addresses reasonable modifications for people with disabilities who cannot wear a face mask due to their disability.  And when are you required to make a modification, and when are you not? 

So Scenario 4 here... a doctor affiliated with the County has a policy that requires anyone inside of her office to wear a mask.  But Shayna, who is a patient, cannot wear a mask because she is on the autism spectrum and the mask affects her disability.  Must the doctor modify its mask policy and allow Shayna to be in the office without a mask? 
>> VIANELLA: Yes. 
>> JAN GARRETT: Someone said yes. 
>> VIANELLA: Yes, I work with children with autism, and this was an issue with COVID, and the doctors would accommodate them.  They would have them come in earlier or later just so they wouldn't be exposed, but they definitely would accommodate them. 
>> JAN GARRETT: Okay, good.  Anyone else have another answer? 

So, yes, in terms of ‑‑ I think the key is having them come in earlier or later and not be in the office when a lot of other people are in the office at the same time.  So the actual answer is, it kind of depends.  It's not necessarily a "no," but the doctor's face mask policy is to keep her staff and other patients from getting COVID‑19.  So allowing people to be in the office without a mask could be a fundamental alteration of the doctor's operations if it's during sort of the high part of the day when a lot of people are there, but to address, Vianella, your comment, would the doctor need to try to treat Shayna in a different way?  And that is have Shayna come in at the beginning or end of the day, or maybe even have Shayna, you know, use a door where she doesn't have to come into the waiting area with all the other people, so that the doctor can modify their policy so that it's not a fundamental alteration.  You do need to look at, even if you initially think it might be a fundamental alteration, you need to look to see, is there another way that you could modify the policy to be able to serve someone with a disability.  So exactly as Vianella said. 

>> SPEAKER: One thing I wanted to add, I work for Amazon as a safety manager in the initial part of the pandemic, and we had a number of employees in the warehouse that couldn't wear masks because of their disabilities.  They put in for reasonable accommodations, and Amazon kicked back most of those saying that they felt that it was essential for the protection of everyone in the warehouse, that everyone be able to wear a mask, and if they couldn't wear a mask, then they needed to do a remote position or be transferred to a different line area.  But that was Amazon's take from a corporate role of over 900,000 employees. 
>> JAN GARRETT: Yes.  And remember that employment has some different rules.  There are similar rules under employment, but employment is covered under Title I of the ADA and has some different rules.  And if Amazon felt like this was a legitimate safety requirement to make everyone wear a mask, if they felt like it was maybe what is called an undue hardship, under the employment rules of ADA, to allow people to come in without masks, then it certainly could look at that and I think the Equal Employment Opportunity Commission who is the one that enforces the employment rules of the ADA, has putted out a lot of information on that and allowing employers to have, you know, legitimate safety requirements.  But certainly requiring that employer to think out of the box, to see if they could transfer that employee to another position where they would not have to wear a mask, and working with that employee as much as possible to make sure that they didn't, you know, lose their job for being able to work at Amazon or another company.  So, good.  So another scenario.  So Hope Valley County Health Department also requires people to show a driver's license with a photo to prove their identity before they can receive a vaccination.  Do they have to modify this policy? 
>> VIANELLA: Yes, they can ask for a state ID as well.  It doesn't have to be a driver's license.  Not everyone drives, so not everyone is going to have a driver's license. 
>> MISS ERIN DOTTEN: They could ask for another form of identification.  When I was running the vaccine clinic in Tampa, of the 17 states, our instruction was, if you don't have a driver's license, we could take any other form of identification, and if they were homeless, we would even have the state trooper that was on site run their name and date of birth through NCIC in order to verify who they were. 
>> JAN GARRETT: Right.  So there may be a variety of different kinds of identification.  Like Miss Erin Dotten was saying and Vianella was saying, maybe a state ID, but some sort of identification usually with a photo attached to it is often required.  But, again, even can be modified if necessary, if the person does not have that.  And that would be an example of what I talked about earlier of ‑‑ that somebody might ‑‑ it might be a policy that could screen out people with disabilities, because a lot of people with disabilities don't drive and don't have a driver's license.  So this policy could be something that screens them out and the ADA does not allow for that.  So, yes, you need to modify this policy because it may discriminate. 

So, Scenario 6 in terms of reasonable modifications.  So while she was waiting for her shot at the vaccine clinic, Marie asked for assistance in filling out the required paperwork, because she has limited vision and cannot read the forms.  Must the County staff provide assistance to Maria to fill out the paperwork associated with the vaccination? 

Anyone else maybe who hasn't answered questions yet?  It's been great having you guys answer questions, but I want to make sure everyone gets a chance to speak up and say what they think. 
>> WENDY: This is Wendy have Utah County Health Department.  I don't know if they're required to, but it certainly would be a great thing to have in their process, to have that ready and have the staff trained to help someone. 
>> JAN GARRETT: Right, to have them reasonably modify this policy.  Right?  And so the answer is probably they are required.  You know, not absolutely.  It may depend on how many staff are there, for example, and what other tasks they may have to be engaging in.  But you also might be able to provide choices for completing the vaccine paperwork without help if it has a truly accessible website and letting them know before they come to the office that they can fill out the paperwork there.  But if help is still needed an if the person has not had a chance to fill anything out before they come, then the staff probably need to provide that and modify that policy and provide the assistance to Maria to fill out her paperwork. 

So let's talk a little bit about reasonable modifications and service animals.  So under the ADA, state and local governments generally have to modify their no pet policies.  So that is that they say we can't have pets in our buildings, in our programs, but they may need to modify that no pet policy to allow service animals to be with their handlers who are people with disabilities, in the areas of a facility where the public is allowed to go.  And healthcare facilities may be somewhat different in this regard, with regard to service animals, as there may be places within the healthcare facility where a service animal cannot go because of infection control reasons.  I would say the vast majority of areas in a healthcare facility should be open to service animals to come with their handler, but there may be infection control or operating room areas, Burn Control Units, where a service animal may not be allowed for reasons of ‑‑ that the healthcare facility has for controlling infections. 

A service animal, some basic rules.  A service animal is a dog, a dog and only a dog these days.  And with one exception, which I will mention in a few moments.  The dog has to be individually trained to perform one or more tasks that are related to the person's disability.  It has to be directly related to the person's disability, and the task has to actually be a physical task for the person.  Oh, and I see your service animal there.  I believe your service dog.  So the task has to be a physical task, but the person's disability does not have to be a physical disability in order to assist that person with a service animal.  It can be a guide dog, a hearing dog, a seizure sensing dog, a dog that assists people that have mental health disabilities.  But it has to actually do a task for the person.  And there's no certification, vest, collar or licensing that is actually required for service animals, although you can require that all dogs be licensed in that all dogs show that they're vaccinated, and that they're licensed, and service animals have to follow that same rule.  But there's no other requirement for a certification or a vest or a collar or anything like that for a service animal. 

You may also be asked to make reasonable modifications to allow miniature horses.  That's the only other animal besides a dog that could be a reasonable modification as a service animal.  And unless you can demonstrate that there's a fundamental alteration, which, again, we'll get to the definition to have that soon, or a violation of legitimate safety requirements, or a direct threat, which, again, we will talk about soon, then you need to allow the modification to have either a dog or a miniature horse with their handler. 

So, there's no certificate, no vest, no collar, how do you know that an animal is a service animal?  Well, you can ask two questions.  Is the animal required because of a disability?  And what work or tasks has the animal been trained to perform?  So, if the person answers, yes, the animal is required because of a disability, you don't go further.  You don't ask, well, what is your disability?  Tell me about your disability, you know, what health problems to you have.  You just say, is it required because of a disability?  The person, if they say yes, then you say, what work or task has the animal been trained to perform?  And you don't ask to see the task performed.  And does anyone know why that is? 
>> ANNA: If it was a seizure sensing dog, how would the person have the dog demonstrate that task for you? 
>> JAN GARRETT: Right.  If the person is not currently having a seizure, then the dog would not be actually doing what it does when it senses that someone is having or about to have a seizure.  So you can't show the task.  And it's not generally, you know, considered required for a person to show ‑‑ for the person to have their animal show how they do the task.  They need to be able to say what the task is, but they don't have to show the animal doing the task.  So that is important to understand, whatever the task is.  It's also important ‑‑ oh, go ahead. 
>> MISS ERIN DOTTEN: One thing I wanted to add is, I fly a lot.  And Zeus being a service animal, there's been a lot of changes because of some of the emotional support animals that, you know, even the airline personnel really aren't sure about the ADA law, and I actually just had a conversation with Southwest Airlines today about retraining some of their personnel because they asked me those questions, I answered the questions, and then they went on to ask additional questions about my disability, and they wanted to see the dog actually perform some of those tasks, and my anxiety was climbing, and then they ended up seeing it when law enforcement ended up being called and I got pulled off the plane because they said I couldn't travel with my service dog.  Then they actually saw my dog actually alert and law enforcement basically told them to let me back on the plane, because they were violating federal law. 
>> JAN GARRETT: I'm sorry that happened to you, and, you know, the issue is just, quickly, because I know we do need to get through all the slides, but you raise a good issue, and it's actually a different law with regard to airlines.  It's called the Air Carrier Access Act, and they do still need to allow service animals, but they do have ‑‑ each airline has its own procedures and requirements for what kind of documentation they can require about service animals now.  And so it's really not ADA.  It would be ADA within the airport, but on the airline, it's actually Air Carrier Access Act, and there are some different requirements there.  And so I just wanted to put that out there.  Also, no matter where the service animal is, it has to be under the control of its handler at all times and has to be housebroken, and there are no breed or size limits for the dog that are allowed.  And so when a decision that has to be made regarding a service animal in a healthcare facility, you need to evaluate the service animal, the patient and the healthcare situation again on a case‑by‑case basis, like the ADA says for all things.  Determine whether there is a significant risk of harm in having the service animal in that part of the healthcare facility and determine whether reasonable modifications will mitigate or reduce that risk of having the service animal in that part of the healthcare facility. 

And if a patient and handler must be separated from his or her service animal while in the healthcare facility, you need to determine with the handler the arrangements that can be made for supervision or care of the animal during the period of separation, because the healthcare staff are not actually required to care for the animal.  You need to be able to get someone from the handler's family or friends to be able to provide care and supervision for the animal.  And you need to be able to make appropriate arrangements to address the patient's needs also in the absence of the service animal.  In other words, if they needed the dog as a guide dog, you need to be able to provide guide services to that person while they're in the hospital. 

So, another scenario, David is blind and arrives at the emergency room with his guide dog Gus.  And the hospital determines that David now needs to be hospitalized and cannot care for Gus during this time.  Does the hospital staff have to dare for Gus while David is hospitalized?  Anyone? 
>> WENDY: I'm going to say no, but they could probably help him contact other people that he is acquainted with to help take care of that, to help him take care of that before he is admitted. 
>> JAN GARRETT: Right, Wendy, that's a good answer.  Remember, I just said that the hospital staff are not required to care for the service animal, but there are different things they can do, like, for example, contact family or friends.  If he doesn't have family or friends, then here is the thing... if they do have family or friends, that's obviously the best option.  If David does not have that, then the County Animal Control might need to place Gus in a shelter for the time that David is hospitalized.  But the hospital and the shelter should be really, really clear that Gus is a service animal, he is essential to David's, you know, life and independence, and that they make sure that at the shelter that Gus is not adopted out to another family and that he's not euthanized, and that the hospital knows at all times where Gus is and that David will be able to get him back immediately when he is discharged from the hospital.  So that is really important.  If there's just no other option for Gus, other than placing him in the County Animal Shelter. 

Okay, questions about service animals before we move on? 


>> MISS ERIN DOTTEN: I have a question.  I heard people can train their own service animal.  Is that true? 
>> JAN GARRETT: People can train their own service animals.  And they do need to train them to do a task, so that that animal needs to do a physical task for them, but they do not actually have to go through a professional service dog or guide dog training service, because that can be very expensive and can take a long time.  But the person needs to be a good trainer and really train the dog well and also train the dog to be under control and be housebroken as part of the dog's duties, so that the dog is well‑behaved at all times and socialized in public situations in addition to being trained to perform the task.  Yes, that is true.  And the Department of Justice made it very clear that people can train their own animals.  That's why you can't require a certificate, because there may not be a certificate.  Even though people on the Internet will claim that they can provide you these certificates, you know, don't go there, because those are not recognized under the law.  They're not required.  The answers to the two questions are what are required. 

So, let's go on to talk a little bit about effective communication. 

Here today we're providing examples of effective communication.  We have interpreters, we have captioning, and when I prepared the slides, I made sure that the font was big enough, that there's high contrast, and that on all of the images that are actually on the slides, that there is alternative text, and so it is important that everything is actually done to communicate effectively.  So written and verbal communication has to be clear and understandable to people with disabilities as it is for people without disabilities.  So that is kind of the bottom line for when is communication effective, when it's as clear and understandable for the person with the disability as it is for the person without the disability.  And this applies to applicants for services or jobs.  It applies to participants in programs and services.  It applies to members of the public, and even to companions of people who are receiving services.  So that they have effective communication as well.  For example, the companion of someone who may be getting a vaccine or who may be hospitalized. 

So for a public entity, which most of you do represent, you have use auxiliary aids and services which we're going to talk about in a moment, to provide effective communication to people with vision, hearing, and speech disabilities.  And when considering what type of auxiliary aid and service, how to provide effective communication you need to consider things like the nature, length, context, and complexity of the conversation, and also the individual's preferred method of communication.  If it's a very quick communication, like I want to return this book at the library and the librarian says, okay, you may just be able to do that by typing on your phones or writing notes.  But if it's something like a training, like we're doing now, this is a lengthy training, it's complex, and you need to make sure that the individual can understand what is being communicated. 

So make sure that you consider all of those things when determining what method of communication.  And so here is some examples, although this is not an exclusive list, it's some examples of auxiliary aids and services.  So alternative format materials for people with vision disabilities might include Braille, large print, audio recording, and I would add to that electronic computer documents.  And this is a picture also showing that you can have an American Sign Language interpreter.  You might be using a relay service to communicate by phone, and having that relay service or the ASL interpreter.  You might have video remote interpreting, which is usually done through a tablet, where you don't have the interpreter actually in the room with you, but you do need to have a really good high‑speed connection and good interpreting back and forth.  You might be providing realtime captioning, like we're doing here as well.  You might also have assistive listening devices for people who are not deaf but are hard of hearing and need an assistive listening device in a room.  And you may also offer qualified readers who can read documents to someone and know how to do that reading. 

So the considerations for effective communication can include many people do not know or may not consider themselves to have a disability. 

They may not even use the word "disability," and they may not even be formally requesting an accommodation and using that word under the law.  They may just be saying "I need help with hearing, I need help reading things, I need help knowing what is going on."  And that should be enough to alert you that they may be asking for effective communication and you need to ask further questions to determine what is effective communication for them, and they do not have to make this request in writing.  They can make it verbally. 

So healthcare facilities have had a lot of challenges during COVID to say the least.  And one of them is with communicating effectively.  So wearing a mask makes lipreading difficult.  There's sometimes shortages of in‑person interpreters.  There may be a lack of WiFi or ethernet for video remote interpreting.  And they may have staff shortages that make it difficult for written materials to be read and for people to complete forms.  So, some possible suggestions for these issues are to wear see‑through masks, if they meet the safety standards for a mask, so that you can see someone's lips in addition to, you know, maybe being able to write notes or have an interpreter there.  You can choose spaces for vaccination and testing that has really strong Internet and WiFi signals.  You can use whiteboards and yellow pads and pens for basic communication back and forth.  Develop some best practices for staffing and making sure that you also maybe have volunteers who could help with communication and with filling out forms. 

And communicate the full process of what you are doing to someone who is blind.  You know, I'm about to give you a shot.  You know, these are some forms that I need to be able to have you fill out.  Because they can't see what you're doing, you may need to be able to verbalize that to them.  And also verbalize it to anybody you are working with to make sure they understand the process. 

So scenario 8, William is deaf and notifies the state emergency preparedness department that he would like to attend the next community planning meeting.  What is the department required to do? 

Any thoughts? 
>> ANNA: Have an ASL interpreter. 
>> JAN GARRETT: Have a sign language interpreter.  Well, and maybe in advance ‑‑ maybe the person is deaf, but perhaps they have not been deaf since birth, perhaps they became deaf as an adult and they may not use a sign language interpreter.  They may not read sign language.  So they may instead need what? 
>> ANNA: To have things in writing.  Or to just discuss it with William prior to the meeting and find out what William needs and make sure that it's available. 
>> JAN GARRETT: Right.  The key is asking the person what they need.  For example, William may need captioning.  That may be what is useful for him.  But the key thing is to ask William what he needs and to try to provide that for the communication.  It might require a sign language interpreter or realtime captioning, depending on whether the person's first language is sign language or English.  But you have to ‑‑ when you're a Title II entity, it's important to know that you have to give primary consideration to the person's chosen means of communication, to whatever means they are saying is their chosen means of communication, whatever auxiliary aid or service.  A Title III entity or private entity by contrast just needs to make sure that the communication is effective, but a Title II entity has to give primary consideration to the person's choice that needs the effective communication.  So for public information notices, also written notices should be easy to read, large print, high contrast, use plain language.  Televised notices or information, should make sure there's a sign language interpreter on camera, that you have captioning, and that you have a verbal description of any charts or images that you are using when you are actually doing the public information announcements or notices. 

I have here a couple of pictures of ‑‑ on the left is a document or a fact sheet that talks about how COVID‑19 vaccines work, and talks about what to do, and to get your COVID‑19 vaccine.  And so that should be described, and it's actually showing images and using large print and high contrast.  And on the right is a picture of someone in Los Angeles County at the Board of Supervisors making an announcement about COVID‑19 or another emergency, and they have an interpreter, a sign language interpreter who is next to them on camera so that they can be seen during the announcement. 

So let's talk quickly about surcharges.  A surcharge is something that cannot be imposed on somebody with a disability.  And that's basically a charge that is there specifically because of the accessibility that is needed.  So, for example, if you need to provide an ASL interpreter or a captioner, you cannot pass that cost along to the deaf person who needs that captioner or sign language interpreter, and you cannot pass the cost along to provide official state documents in Braille, if that is what is needed for somebody who is blind to be able to read them.  Or to create an additional electronic document for that person.  So you cannot pass those costs along.  That would be considered surcharges under the ADA.  But also remember the ADA requires an equal opportunity and not a special benefit.  So if you charge everyone for extra copies a document, a written document, you can charge people with disabilities as well, or if you charge everyone for park at a particular facility, you can charge people with disabilities for that parking.  But you need to make sure that you have an accessible way for them to pay for that, and that you don't charge more than you charge other people for that parking or for those documents.  So, questions about effective communication? 

Okay, so let's move on then to some defenses, as I was saying earlier, we'll cover this toward the end.  So we're going to talk briefly about undue burden, fundamental alteration, direct threat to the health or safety of others, and legitimate safety requirements.  So, undue financial and administrative burden.  This is what Title II refers to as financial and administrative burden.  And what it says is that a public entity, which is the state or local government entity, is not required to take any action that it can demonstrate would result in an undue financial and administrative burden.  So this applies to the requirements for program accessibility and effective communication provision of auxiliary aids and services.  So, the determination of whether something is an undue burden has to be made by the head of the public entity or whoever he or she designates.  It has to be accompanied by a written statement of the reasons, and it has to be based on all the resources available for use.  So, in other words, it can't just be like the County Recreation Program's budget.  It needs to be the entire County budget that is looked at, or the Health Department's budget.  It has to be the entire County budget that is reviewed for whether something is an undue financial and administrative burden. 

Okay, so that is undue burden.  Fundamental alteration, which I mentioned earlier, could be a defense for reasonable modifications of policies, procedures, and practices.  So, a fundamental alteration is a modification that is so significant that it alters the essential nature of the goods, facilities, services, privileges, advantages, or accommodations offered.  And if a public entity can demonstrate that the modification would fundamentally alter the nature of its services to that extent, kit's not required to make that modification.  So, for example, if someone is saying, well, I need you to offer me a vaccine at midnight and that Title II entity doesn't have anyone to come in and offer that vaccine at midnight to that person, that would be a fundamental alteration.  They may be able to say, we could offer it to you before or after the general vaccine hours, maybe, you know, 30 minutes before or something, or 30 minutes after, but not at midnight, because midnight would be a fundamental alteration. 

A direct threat.  So when you're talking about Title II and Title III programs, a direct threat is a significant risk of substantial harm to the health or safety of others that cannot be eliminated or reduced by a reasonable modification of policy, practice or procedure, or by providing auxiliary aids or services for effective communication.  So it's a significant risk of substantial harm.  Those are important words.  You have to consider the nature, the duration, the severity of the risk, and the probability, like how likely is it that the risk will actually happen?  And this is the risk of substantial harm to the health or safety of others.  And like everything else in the ADA, you look at this on a case‑by‑case basis. 

And then a similar concept, legitimate safety requirements, Title II entities and Title III entities can have legitimate safety requirements for the safe operation of services, programs and activities.  And you can use these legitimate safety requirements as a reason not to make a reasonable modification.  But, again, these have to be based on actual risk and not on just speculation or stereotypes or some sort of remote risk or generalization that might happen. 

So, who decides?  Again, the head of the public entity or another senior employee with the power that that head has given them, with power over the budget, and with power over policies, should decide if something results in a fundamental alteration and/or an undue burden.  So, just so you know, who enforces the ADA?  So Title II, the Department of Justice, they also enforce Title III of the ADA.  There are no damages allowed in cases under the ADA itself, but some state laws do allow for damages if people are sued, Title II or Title III entities are sued, to enforce the law.  You can also enforce the ADA through private lawsuits, but you can enforce it by filing complaints with the Department of Justice or the federal agency that covers that part of the ADA. 

So, questions?  And I saw a couple things come in from the chat.  So, what is the typical criteria used for undue burden?  You know, it really ‑‑ I'm going to use an ADA phrase, "it depends."  I think it really depends on how much money that entity has and I think it's going to be a very, very high threshold as far as the Department of Justice is concerned about how much of the budget is going to be required to be able to provide an auxiliary aid or service to someone.  You know you need ‑‑ Title II entities ‑‑ and this is true for Title III as well.  You need to be making your budget so that you account for things like auxiliary aids and services when you're putting together your budget, so that you account for people‑to help people fill out forms or to be readers.  You need to make sure that your budget accounts for that, and that you're not caught you know, where you're just unaware and you have no money to be able to pay for it.  You need to make sure that money is in the budget every year.  So that is important. 

Other questions? 

And I see that someone asked whether or not we can make this presentation to their entity and, yes, you can contact us directly and we can make presentations to other individual entities if you need that presentation, and we would need to talk about that more.  But feel free to contact us if that is what you need.  And I just wanted to at least point out here that we do have some resources that we have given you in this presentation, and Sara and Taylor do have the presentation, so that you can have access to it, as long as you use it, you know, just for yourselves or if you want us to do a presentation for your entity that, you can contact us for that.  So we have given you the Pacific ADA Center, the ADA National Network, the Department of Justice, and the U.S. Access Board for, like, structural or physical accessibility.  We also have given you resources that cover healthcare basics, healthcare and the Americans with Disabilities Act that is on our ADA Pacific website.  And accessible healthcare factsheet that is on the ADA National Network website.  We also have given you access to medical care for individuals with disabilities under the Department of Justice.  They have a factsheet for that.  And an ADA checklist for emergency shelters, that if you're ever setting up a shelter, that you would find really helpful for physical and programmatic accessibility inside the shelter. 

We also have some effective communication resources for communicating with medical personnel during coronavirus, with the National Association of the Deaf, and also coronavirus resources for Deaf/Blind and Deafblind people at TDI for Access, at their website. 

And then we also have provided you with some service animals in healthcare resources from CDC, COVID‑19 guidance for handlers of service and therapy animals, and understanding how to accommodate service animals in healthcare facilities, like we talked about earlier, there may be some differences there in a healthcare facility, and that is provided for, for the Public Health Department.  And so we have reached the end here.  Are there some final questions?  I'm seeing a couple more things in the chat here.  Because I know we're about at our time here.  We have about two minutes.  So I'm seeing "thank you" and" love the resources."  Glad that you like those resources.  And hopefully they all will be useful to you.  I'm glad that you found the presentation helpful.  Any other questions about the content?  And Sara will share the resources along with the recording.  So if other people couldn't make it today, they'll be able to review this as well. 

So, thank you all very much.  Thank you to NACCHO and ASHTO and Sara and Taylor and everyone who invites us, thank you to our interpreters and our captioner for keeping up with me, and we really appreciate all of you attending.  The more that people know about the ADA, the better it is.  So thank you for coming!
 
>> SARA LYONS: Thanks so much.  [ audio distortion ] 




We have our final presentation on Wednesday, April 13th, 2:00 p.m. Eastern.  Take dare, everyone!
>> JAN GARRETT: Yeah, last training, thank you, on April... 

>> SPEAKER: Thank you! 


