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Access to Healthcare and the ADA1
A.

Introduction

While healthcare is important to everyone, it is well documented that access to healthcare is
especially critical for people with disabilities, who frequently face barriers when seeking
healthcare. 2 The Americans with Disabilities Act (“ADA”) is an important legal tool to remove
barriers people with disabilities face, including barriers to healthcare. It is a violation of Titles II
and III of the ADA for state and local government entities and places of public accommodation
(private businesses open to the public) to discriminate on the basis of disability. 3 Depending on
whether they are public or private, hospitals, doctor’s offices, and other healthcare facilities are
either entities of state or local government (and thereby covered by Title II), or places of public
accommodations under the ADA (and thereby covered by Title III). 4
This legal brief will review how the courts are interpreting critical issues for people with
disabilities under the ADA. Before focusing on the substantive issues, the brief will examine
the legal challenges of ADA coverage, including whether a particular healthcare provider is a
place of public accommodation and how courts have interpreted whether people have legal
standing when they have brought litigation against healthcare providers under the ADA. Then,
the legal brief will discuss how the ADA’s requirement of effective communication has been
interpreted in the healthcare context. The brief will then focus on ADA healthcare cases
involving two common plaintiffs, people living with HIV/AIDS and people who use service
animals. The brief will next examine ADA litigation brought against healthcare providers in
which there are physical barriers to their facilities and medical equipment. The brief will then
review how the courts have handled ADA challenges to disability differences in insurance
coverage. Finally, the brief will focus on recent ADA cases involving medication management
of children.

B.

Are healthcare facilities considered places of public accommodation?

With respect to Title III of the ADA, disputes sometimes arise as to which services and facilities
actually qualify as places of public accommodation for purposes of Title III coverage. While
most private healthcare providers do not contest they are covered by the ADA, there have been
a few health-related entities that have challenged ADA coverage. For example, the Tenth
Circuit analyzed this question in the case of Levorsen v. Octapharma Plasma, involving a Title
III discrimination claim brought by an individual with borderline schizophrenia against a
plasma donation center. 5 Defendant’s business involved drawing and processing blood from
donors, then separating and reserving the plasma, and returning the blood to the respective
donors. Defendant paid donors for their blood, and sold the plasma to pharmaceutical
companies. 6 Though plaintiff had donated his blood at defendant’s facility many times
previously, on one occasion, an employee who learned of plaintiff’s psychiatric disability
refused him the opportunity to donate on that basis alone, which in turn prompted plaintiff to
file a discrimination claim under Title III of the ADA. 7 The Tenth Circuit found for the
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plaintiff, reversing the district court’s ruling that defendant did not qualify as a place of public
accommodation. 8 Reviewing the relevant ADA language, the court found defendant to be a
place of public accommodation insofar as it was a “service establishment” in the ordinary
meaning of the word. Specifically, the court noted that defendant was a place of business whose
work benefited or assisted others, even though it produced no tangible goods in the course of its
operations. 9 The court expressly rejected defendant’s argument that it was not a service
establishment because it received no direct payment from its donor customers, finding nothing
in the ADA language to support such an interpretation. 10

C.

What’s required to bring suit against a healthcare facility?

Another issue specific to Title III coverage is that of legal standing. Article III of the U.S.
Constitution limits federal court jurisdiction to actual cases or controversies. 11 Courts have
fleshed out this constitutional phrase and interpreted it as requiring that every plaintiff have legal
standing to bring a claim before federal court. Standing is a doctrine requiring that the plaintiff
have a personalized stake in the outcome. 12 It requires the plaintiff to demonstrate three
components. 13 First, the plaintiff must suffer a personalized and concrete injury-in-fact of a
legally cognizable interest. 14 Second, the injury must be fairly traceable to the defendant’s
conduct. Finally, it must be likely, as opposed to speculative, that the injury is able to be
addressed through a favorable court decision. 15
Applying these legal standing concepts to ADA cases brought under Title III, courts typically
require plaintiffs to Plaintiff must show: 1) harm from lack of ADA compliance, 2) accessibility
issues must relate to the plaintiff’s disability, and 3) must show a likelihood of future harm. It is
this third factor, likelihood of future hard, that is at issue in Title III litigation. Courts have
adopted a four factor test when determining whether there is a likelihood of future harm:
•
•
•
•

Proximity of the business to the plaintiff’s home;
Plaintiff’s past patronage of the defendant’s business;
Definiteness of the plaintiff’s plans to return; and
Frequency of travel near the business. 16

Establishing legal standing has frequently been an insurmountable barrier for people with
disabilities seeking relief under Title III of the ADA. 17 In the healthcare context, courts have
applied this analysis in assessing whether a given plaintiff has standing to seek injunctive (nonmonetary) relief under Title III, especially in consideration of whether a plaintiff is likely to
incur specific harm in the future due to barriers in accessing a given healthcare provider.
In Hollinger v. Reading Health Sys., a man had been admitted to the hospital for alcohol-related
seizures. 18 Due to alcohol withdrawals, he “began screaming obscenities at hospital staff and
refusing to answer their questions.” 19 Ten days into his stay, he slapped a nurse and was charged
with aggravated assault. He subsequently brought a claim under Title III of the ADA, asserting
that he had suffered discrimination because of his alcoholism. His case was dismissed for lack of
standing. The court outlined two theories by which a plaintiff can prove standing under Title III:
(1) the intent to return method, and (2) the deterrent effect doctrine. Under the intent to return
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method, the plaintiff must prove that (a) defendant engaged in past discriminatory conduct in
violation of the ADA; (b) it is reasonable to infer that the discrimination will continue; and (c) it
is reasonable to infer that the plaintiff will return to the place in the future. 20 According to
evidence, the plaintiff had a fifty percent chance of returning to the hospital, he had never been
to the hospital before, and there was a different emergency room closer to his home. 21 Plaintiff
failed under the first test. Under the deterrent effect test, the plaintiff must show that he is
“deterred from patronizing a public accommodation because of accessibility barriers.” 22 To do
so, he must (1) have actual knowledge of the barriers; and (2) show a reasonable likelihood that
he would use the facility in the future if not for its inaccessibility. According to evidence, the
first element was not met because the hospital has a policy of discharging violent patients into
police custody, regardless of their disability. The second element also failed because the plaintiff
was unlikely to return to the hospital. 23
However, in Perez v. Doctors Hosp. at Renaissance, Ltd., the Fifth Circuit considered whether
the deaf parents of an infant who had received treatment for a brain tumor had standing to
request injunctive relief under Title III. 24 Plaintiffs had made numerous hospital visits with their
child over several years. During their initial visits, the hospital repeatedly failed to provide an
American Sign Language (“ASL”) interpreter for plaintiffs. Eventually in later visits, the hospital
began providing video remote interpreting (“VRI”) services, but the VRI equipment sometimes
malfunctioned and hospital nurses sometime did not know how to operate it. The pivotal issue
was whether plaintiffs faced a “real and immediate threat” of future harm, and it was upon this
question that plaintiffs’ standing to seek injunctive relief depended. 25 The hospital argued that
because the family experienced no problems with communication during several of their many
visits over the years, there was no threat of future harm. The Fifth Circuit disagreed, finding that
the hospital’s failure to train its staff and revise its ADA compliance policy demonstrated a clear
possibility that plaintiffs would incur harm during future visits. 26
In Alexander v. Kujok, deaf plaintiffs in search of a new primary care physician sought care
from six different offices within one healthcare network, and were denied ASL interpreters by
each office. 27 All six offices were named as defendants. Because they were unable to find a
healthcare provider within the network, plaintiffs found an out-of-network provider willing to
provide adequate accommodations. Based on this fact, all defendants moved to dismiss for lack
of standing, arguing that the plaintiffs would not return to their offices in the future since they
had secured a provider. Plaintiffs argued that although they had temporarily found an out-ofnetwork provider, the higher costs would eventually compel them to once again seek care from
an in-network provider. 28 The court found that this was sufficient evidence to prove that
plaintiffs were likely to seek services in the future. The court also noted that although plaintiffs
must prove future harm, they “need not engage in the futile gesture of attempting to return to the
physician if the plaintiff already knows that reasonable accommodations will not be provided.” 29

D.

Effective communication in the healthcare setting

A public accommodation must provide auxiliary aids and services when necessary to ensure
effective communication. 30 Auxiliary aids and services include equipment or services a person
needs to access and understand aural information and to engage in effective communication.
This can include qualified sign language interpreters, where the interpreter enables a person
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who is deaf or hard of hearing to communicate and thus access the services offered by a public
accommodation. 31
The United States Department of Justice (“DOJ”) has settled numerous complaints in which it
has affirmed the need for places of public accommodation, and of healthcare providers in
particular, to provide reasonable accommodations in order to ensure effective communication.
Many of these settlement agreements have included “primary consideration” language, lending
particular deference to the preference expressed by the affected individual for a particular
auxiliary aid or service. 32 DOJ has reiterated the obligation of doctor’s offices in particular to
provide sign language interpreters or other auxiliary aides and services that maybe appropriate to
facilitate communication for individuals who are deaf or hard of hearing. 33
In addition to actions by the DOJ, private parties have been successful in reaching agreements
with healthcare providers to undertake efforts to identify and provide preferred communication
accommodations. 34

1. Sign language interpreters
When a person who is deaf or hard of hearing seeks medical services from a healthcare provider,
there may be different means available by which the provider can effectively communicate with
that individual. When the individual in question communicates using sign language, there are
some circumstances in which live sign language interpretation is the only appropriate
communication method. However, alternative methods of communication may suffice in other
situations. In some cases, it may be sufficient for a provider to communicate with the individual
simply by means of typed or handwritten notes. For example, written notes may suffice in cases
involving simple and routine procedures wherein conversation is minimal, such as with routine
lab tests or regular allergy shots. However, sign language interpreters should be used for
communications that are more complex, such as discussions of medical history, diagnoses,
procedures, treatment decisions, or communications regarding in-home care. 35
In assessing the question of when sign language interpreters are required in the healthcare
setting, federal courts have reached different conclusions. Indeed, in some rare cases, courts have
found healthcare providers to be under no obligation to provide sign language interpreters at all.
For example, in Martin v. Halifax Healthcare Systems, the Eleventh Circuit reviewed the claims
of several plaintiffs who were deaf and who had at various times been treated at defendant
hospital. 36 Defendant had afforded plaintiffs a range of accommodations for their various visits,
including at different times live sign language interpreters, VRI, and even written notes. On one
occasion, one of the plaintiffs visited defendant’s emergency room with what was described as
simply a “bump on the head.” On this occasion, he was not provided with sign language
interpreting, but rather received all communications from hospital staff by way of written notes.
In response to plaintiff’s Title III discrimination claim based on defendant’s alleged failure to
facilitate effective communication, the court affirmed summary judgment in favor of defendant.
In its ruling, the court noted that an interpreter had not been necessary in these circumstances,
because plaintiff had received typed instructions, which he clearly indicated he was able to
understand, and thus, the ADA’s requirement for effective communication had been achieved. 37
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However, the Eleventh Circuit has separately ruled that when an individual who is deaf and
typically uses ASL and is communicating with a healthcare professional about a complicated
medical procedure, especially a surgery, the exchange of written notes is inadequate to achieve
effective communication. In Liese v. Indian River County Hospital District, the court
considered a discrimination claim brought by two plaintiffs, a husband and wife, who were both
deaf, after one of them was undergoing an emergency procedure to remove her gallbladder
through laparoscopic surgery. 38 Despite plaintiffs’ requests for a live sign language interpreter,
hospital personnel had communicated with plaintiffs only by mouthing words, writing notes, and
pantomiming. 39 In this case, finding sufficient evidence that the limited auxiliary aids that
defendant had provided were ineffective, the court ruled in favor of plaintiffs, reversing the
district court’s decision to grant summary judgment. The appellate court noted that “under
circumstances in which a patient must decide whether to undergo immediate surgery involving
the removal of an organ under a general anesthetic, an understanding of the necessity, risks, and
procedures surrounding the surgery is paramount.” 40 The court determined that the
aforementioned communication methods utilized by defendant were neither appropriate nor
adequate for the circumstances, and may have deprived plaintiffs of the full benefits of the
services provided. 41
Additionally, in some cases, the use of written notes by healthcare providers to communicate
with individuals who are deaf may not only be ineffective, but may simply be insensitive and
socially inappropriate. In Shaika v. Gnaden Huetten Memorial Hosp., a Pennsylvania federal
district court reviewed a claim brought for negligent infliction of emotional distress against a
hospital by a woman who was deaf, and whose daughter had died at the hospital after being
rushed there for emergency treatment as a result of a heroin overdose. 42 When plaintiff arrived at
the hospital, she requested a sign language interpreter, which the hospital did not provide her. As
the hospital’s video remote interpreting system was out of order, hospital staff resorted to
communicating with plaintiff through written notes, which was how plaintiff learned that her
daughter had died. 43 Beyond that, it was very difficult for plaintiff to receive any further
information from the hospital regarding the circumstances or cause of her daughter’s passing.
The court denied defendant’s motion to dismiss plaintiff’s claim that defendant had acted with
deliberate indifference to plaintiff’s right to effective communication. 44
Both the DOJ and private parties negotiating settlements for claims arising under the Titles II
and III have included terms outlining specific circumstances in which in-person sign language
interpreters must be provided, as well as ensuring an ongoing assessment of the efficacy of
alternatives provided. 45 For example, an in-person sign language interpreter will generally be
required where the patient has limited movement in their head, arms, or hands; where a patient
has vision issues; where a patient has cognitive issues or is under the influence of drugs or
alcohol; where a patient is in significant pain, including labor; where the medical issue is
complex; if there are space limitations in the treatment facility; or at any time it is clear that the
alternative method of communication is no longer effective. 46
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2. Video remote interpreting (“VRI”) v. in-person
sign language interpreting
VRI connects the user with an off-site interpreter through the use of a video conferencing system
in order to facilitate communication. For VRI to function effectively, there must be a high-speed,
wide-bandwidth video connection available in order to prevent low-quality video images, and
staff must be properly trained in order to set up and operate the VRI system efficiently. 47 VRI
offers some potential advantages, including cost savings for short appointments and the fact that
it may be used for patients in rural areas where sign language interpreters may not be readily
available, or in emergency situations where interpreters are not available on site. However, VRI
is not the most appropriate communication tool for all circumstances, and has certain inherent
limitations.
For example, DOJ has expressed concerns regarding the use of VRI to communicate with
individuals who may have difficulty accessing the screen because they have limited vision, or
because of their positioning due to injury. 48 Likewise, the National Association of the Deaf
(“NAD”) has voiced its own concerns that providers may rely too heavily on VRI at the
exclusion of more appropriate methods of communications, and that VRI can be ineffective
where systems experience technical issues or where provider staff are not properly trained in its
use. 49
Turning again to case law from the Eleventh Circuit, that court acknowledged many of these
concerns regarding VRI in its ruling in Silva v. Baptist Health South Florida. 50 In that case,
plaintiffs were hard of hearing, and sued the defendant hospital system for its alleged failure to
provide them with effective communication over the course of their many medical visits.
Defendant had not accommodated their requests for live sign language interpreters, and had
instead persistently relied upon VRI to communicate with plaintiffs during their visits. 51
Plaintiffs alleged that defendant’s use of VRI violated their rights under both Title III and the
Rehabilitation Act, due to chronic technical difficulties and practical limitations incurred during
use of defendant’s VRI system. Specifically, plaintiffs asserted that the VRI machine was often
inoperable or unusable, that the picture on the monitor was commonly blocked, frozen or
degraded, and that hospital staff frequently did not know how to use the equipment or to resolve
technical problems. 52
The district court ruled in favor of defendants, finding that it had provided plaintiffs with
effective communication. In its ruling, the court noted that plaintiffs had presented no evidence
that defendants had ever misdiagnosed them or given them improper medical treatment, and that
plaintiffs had not identified any particular information that defendants had communicated, but
that plaintiffs had not understood. 53 Accordingly, the court found that plaintiffs lacked standing
to seek injunctive relief, and granted defendants’ motion for summary judgment. 54
On appeal, 55 the Eleventh Circuit reversed, and remanded the case for further proceedings. The
court found that the lower court had applied the incorrect standard in its review, and that ADA
and Rehabilitation Act claims are not to be evaluated by the same criteria as those applied to
medical malpractice claims. 56 Specifically, the court noted that the proper focus should be upon
the nature of the communication itself, not the consequences of the failed communication. The
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court considered the question of whether any of the plaintiffs had experienced a real hindrance
due to their disability, affecting their ability to exchange material medical information with their
health care professionals. 57 Here, Plaintiffs provided evidence that they were hindered due to the
difficulties using VRI, and the absence of live interpreters. Furthermore, the court noted that
plaintiffs had no duty to identify exactly what information they were unable to understand or
convey. 58 As a point of reference, the court cited DOJ regulations regarding the appropriate use
of and training for VRI. 59 Finally, the court found that plaintiffs did in fact have standing, as they
regularly used the defendant hospital, lived nearby and were likely to return in the future. 60
Additionally, DOJ has entered into settlement agreements regarding the use of VRI by healthcare
providers. In one indicative settlement, Morales v. Saint Barnabas Medical Center, a hospital
that used VRI committed to satisfy DOJ regulatory requirements going forward, including an
assurance that its VRI equipment would only be used so long as it projected a clear and highquality image. 61 Furthermore, the hospital promised never to use VRI in circumstances where it
was not effective or appropriate, such as where a patient cannot readily see or understand it,
where the information exchanged is highly complex, where hospital staff cannot activate or
operate the equipment expeditiously, or where no designated high speed Internet line is
available. The hospital further agreed to provide a live interpreter whenever VRI is not effective,
or where a patient indicates that it is not meeting his or her needs. 62 As a matter of course, DOJ
and private settlements have included language regarding the use of VRI and the necessary
conditions to be maintained by healthcare providers in cases regarding communication barriers to
healthcare. 63

3. Companion communication
It is well-settled that the ADA’s effective communication obligations extend to companions with
disabilities. For purposes of the ADA, a “companion” is defined as “a family member, friend, or
associate of an individual” accessing either the public entity or place of public accommodation,
“who, along with such individual, is an appropriate person with whom the [public entity or
public accommodation] should communicate.” 64 To date, there has not been significant litigation
disputing whether an individual qualifies as a companion, perhaps because of the broad
definition of the term “companion” provided in the regulations. Instead, most cases involving
companions simply accept that the individual is a companion, and then determine whether the
communication provided was effective.
DOJ addressed the issue of companion communication in a settlement that it reached with a
nursing home facility, stemming from a complaint filed by the daughter and granddaughter of
one of the facility’s residents. 65 Complainants were both hard of hearing and had requested that
the facility provide them with a sign language interpreter to aid in their communications with
staff regarding the resident’s status and care. When the facility denied this request, complainants
asserted that this was a violation of their right to effective communication.
DOJ maintained that the nursing facility had an obligation to provide auxiliary aids and services
to both Complainants as “legally cognizable companions.” It noted that the daughter was listed
as the patient’s emergency contact and next of kin, thus should have had an interpreter for
various communications, including communications with staff regarding care issues, treatment
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options, and discharge planning. Instead, the facility relied on an unqualified staff member who
lacked the requisite skills to interpret for complainants. In the settlement, the facility agreed to
amend its policies to provide appropriate auxiliary aids and services to both patients and their
companions going forward.
Courts have also considered whether a non-disabled family member may bring a claim for
discrimination under the ADA for association discrimination. For example, in Loeffler v. Staten
Island University Hosp., the Second Circuit reviewed a case involving a hospital patient and his
wife, both of whom were deaf and required sign language interpreters for effective
communication. 66 Because the hospital failed to provide either interpreters or any viable
alternative means of communication during the patient’s stay, his adolescent children were
forced to provide interpretation, at least to the best of their abilities. 67 The court found that the
children had suffered an independent injury, causally related to the hospital’s failure to provide
auxiliary aids and services to their parents. As it was, the children had been required to fill the
gap left by the hospital’s indifference and ADA violations. 68 The court noted that the children
were required to miss school because they had to be on-call to provide interpretation, and that
they were “needlessly and involuntarily exposed to their father’s condition,” placing them at risk
of emotional trauma due to their young age. 69
However, the Eleventh Circuit subsequently reached a different conclusion in a case involving
facts that were in many ways similar to those in Loeffler. The case, McCullum v. Orlando
Regional Healthcare Systems, referenced above regarding standing, involved a lawsuit brought
on behalf of a fourteen year-old patient who was deaf, along with his sister, by the children’s
parents, alleging that defendant hospital had failed to facilitate effective communication because
it had not provided sign language interpreters, instead relying on the sister and parents for that
purpose. 70 In this case, the court affirmed the lower court’s decision to dismiss the claims
brought by the patient’s sister and parents, finding that “[N]on-disabled persons are [not] denied
benefits when a hospital relies on them to help interpret for a deaf patient,” even though as a
general matter patients with disabilities are entitled to appropriate accommodations. 71 The court
explicitly distinguished the facts of this case from those in Loeffler, noting that here, the family
never requested an interpreter, nor was there evidence that any of the patient’s family members
had suffered independent injury, such as by having to miss work or school. 72
It may be reasonable to ask whether the McCullum decision would turn out differently if it were
issued today, in light of updated federal regulations regarding companion and association
communication. Under the existing regulations, a provider may not rely on an adult to interpret
or facilitate communication, except in an “emergency involving an imminent threat to the safety
or welfare of an individual or the public where there is no interpreter available,” or where an
individual specifically requests that an accompanying adult provide the interpretation, the adult
agrees, and the reliance is appropriate. 73 Additionally, a provider may not use a minor child to
interpret or facilitate communication, except in an emergency involving an imminent threat to
the safety or welfare of an individual or the public, where there is no interpreter available. 74
However, the reliance on a deaf person’s hearing companion to communicate certain
information, outside of the above exceptions, may not require a finding that the healthcare
provider acted with deliberate indifference to their need for accommodation. 75 For example, in
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Viera v. City of New York, a plaintiff, who was deaf, claimed that a hospital acted with
deliberate indifference to her rights by failing to provide an ASL interpreter when she was
seeking medical treatment for her injured infant. 76 However, the court found that the hospital
and its staff, despite being made aware plaintiff’s need for accommodation, did not act with
deliberate indifference because plaintiff did not specifically request an interpreter and she was
seen communicating via text message and limited ASL with her companion, the child’s father,
who was not fluent in ASL. 77

4. “Talking” prescription containers
For many people, prescription medications are an important component of managing their
medical condition and of maintaining good health. But for people with disabilities, and those
with visual disabilities especially, it can be difficult to access the information printed on
prescription medication containers, which in turn can make it difficult to follow prescription
instructions. This can be another challenge particular to people with disabilities in managing
their own health, and can put people at risk of taking their medications improperly. Fortunately,
“talking” prescription containers are a recent and welcome innovation that can accommodate the
needs of many prescription-holders with disabilities. This typically involves a device that
attaches to the label on a prescription container and can read its printed information aloud, as
well as emitting an audible alarm to remind the prescription-holder that it is time to take the
medication, all of which can be especially helpful for people who are blind or have low vision.
This is an excellent example of the various types of auxiliary aids and services that can lead to
effective communication, especially with the advance of new technologies.
Attorney Lainey Feingold has had great success over many years in utilizing structured
negotiation to improve accessibility for people with disabilities. Structured negotiation is a
collaborative and solution-driven advocacy and dispute resolution method conducted without
litigation. Many of the aforementioned successes have come through negotiations with medical
facilities and providers of healthcare services, including with leading pharmacy corporations in
order to make talking prescription containers widely available. 78

5. Website accessibility
The accessibility and effective communication requirements of the ADA are applicable not only
to the physical facilities of healthcare providers and direct personal interactions with their
representatives, but to all their digital properties as well. Among the many barriers encountered
by people with disabilities seeking quality and timely healthcare services, issues of digital
accessibility can be among the thorniest. These barriers often arise from the individual’s initial
interaction with the provider’s website. When a person with a disability cannot readily access a
provider’s digital resources in order to retrieve basic information, book an appointment, or take
advantage of any of the electronic conveniences enjoyed by nondisabled members of the public,
this can substantially inhibit the individual’s ability to access the provider’s services, and more
generally can make it more difficult for the individual to manage his or her own healthcare.
Different types of disabilities present different challenges with regard to accessing digital
material, and in many cases people with disabilities may utilize adaptive technologies in order to
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do so. For example, people who are blind may use screen-reading technology in order to access
the content of websites or of electronic documents. Thus, it is essential that digital resources be
developed to include alternative text for images, as otherwise those users will be excluded from
information that is available to everyone else. Additionally, some people have disabilities that
impact manual dexterity and thus can make it difficult to control a mouse. Those people may
find it exceptionally difficult to navigate a website featuring links and buttons that are not spaced
and ordered thoughtfully on the page. Healthcare providers that utilize videos on their websites
must ensure that these videos are captioned so that people who are deaf and hard of hearing have
meaningful access to that content.
Though the ADA does not specify website accessibility per se, this does not relieve healthcare
providers of the legal duty to make their digital resources accessible to people with disabilities.
Should providers fail to make their digital resources comply with the technical requirements of
the Web Content Accessibility Guidelines (“WCAG”) 2.0, those resources may very well be
inaccessible to at least some individuals with disabilities. As such, providers may in fact be in
violation of the ADA requirements for accessibility, and may thus be exposed to liability.
As with talking prescription containers, structured negotiation has provided an effective medium
for obtaining website modification, and ensuring ongoing accessibility of healthcare providers’
online materials. 79 Additionally, while not specifically within the context of healthcare providers,
the DOJ has required public accommodations to implement website accessibility measures as a
part of settlement agreements, and presumably will do so in the healthcare setting. 80

E.

Access to healthcare for people living with HIV/AIDS

Historically, people living with HIV/AIDS have faced significant stigma and discrimination,
including in the healthcare context. 81 When people living with HIV bring claims for
discrimination under the ADA against healthcare providers, providers have typically asserted the
defense of direct threat to justify denying services to patients or prospective patients with HIV.
By way of background, the U.S. Supreme Court explored the question of direct threat in the first
ADA case that it ever heard, one which coincidentally involved a plaintiff with HIV. Bragdon v.
Abbott, involved a dentist who had denied treatment to an HIV-positive patient, citing the direct
threat to his own safety that he alleged treating this patient would pose. 82 In its ruling for the
plaintiff, the Court reiterated the duty of a defendant provider to make an individualized inquiry
as to the circumstances of the particular plaintiff, and noted “that courts should assess the
objective reasonableness of the views of health care professionals without deferring to their
individual judgments.” 83
More recently, in United States v. Asare, a New York federal district court reviewed a Title III
claim brought by three plaintiffs who had HIV, all of whom had sought male breast reduction
surgery from defendant doctor. 84 Defendant refused to perform the procedure on any of the
plaintiffs, citing his blanket policy against operating upon HIV-positive patients who were also
taking antiretroviral medications, as plaintiffs all were. The court granted summary judgment in
favor of plaintiffs, finding that defendant had failed to meet his duty, established by the U.S.
Supreme Court in Arline, to conduct an individualized inquiry with regard to each plaintiff,
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instead relying on a blanket policy to deny service to a defined class of patients. 85 As defendant
had produced no evidence that this blanket policy was necessary for his safety or his business,
the policy did not withstand Title III scrutiny. 86 Furthermore, the court noted that, even if
defendant had established that plaintiffs did pose safety risks, he had still failed to offer any
reasonable accommodations, or to consider any of those which plaintiffs had themselves
proposed. 87 Nor could defendant claim that such accommodations would constitute a
fundamental alteration to his workplace, as he had failed to even investigate any such
accommodations by way of the interactive process. 88
While many assume that HIV discrimination is less common today, DOJ has recently entered
into settlement agreements with a number of healthcare providers and facilities after pursuing
claims against them for discriminating against individuals with HIV. Typical of such an
agreement is a pledge by the provider to adopt and implement a non-discrimination policy, to
submit to ongoing monitoring by DOJ, and to provide Title III training for staff and
administrators. Many agreements also include financial settlements for the aggrieved parties
involved. 89

F.

Access to Healthcare for People with Disabilities Using Service Animals

Many people with disabilities rely upon service animals, including when seeking access to
healthcare. While many healthcare providers are welcoming of service animals, there have been
numerous situations in which people with disabilities have been denied access to healthcare with
their service animals.
DOJ’s ADA regulations define a service animal under Titles II and III as “[A]ny dog that is
individually trained to do work or perform tasks for the benefit of an individual with a
disability.” 90 Service animals may be trained to perform any of a wide assortment of tasks,
including, but not limited to, guiding an individual who is blind, retrieving or carrying items,
pulling a wheelchair, assisting an individual with balance and stability, alerting an individual to
certain sounds or allergens, and reminding an individual to take medication. 91 The regulations
further specify that all places of public accommodation are required to “modify policies,
practices, or procedures to permit the use of a service animal by an individual with a
disability.” 92
DOJ has specifically referenced the unique issues arising in the healthcare environment when
providing guidance about providing access to people with disabilities using service animals.
Specifically, DOJ has said that “under the ADA, State and local governments, businesses, and
nonprofit organizations that serve the public generally must allow service animals to accompany
people with disabilities in all areas of the facility where the public is normally allowed to go.
For example, in a hospital it would be inappropriate to exclude a service animal from areas such
as patient rooms, clinics, cafeterias, or examination rooms. However, it may be appropriate to
exclude a service animal from operating rooms or burn units where the animal's presence may
compromise a sterile environment.” 93 Furthermore, providers may not impose blanket bans
against service animals, even if justifying those bans with arguments regarding safety and/or
fundamental alteration, without engaging in the interactive process in an earnest effort to
identify potential reasonable accommodations. 94
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Enforcement of these requirements in the healthcare setting has also been undertaken by private
litigants; generally, in order to require a healthcare provider to adopt an effective service animal
policy and train staff on its implementation. 95 For example, in a recent settlement, based on a
claim that the hospital system had unreasonably excluded a service animal, a California hospital
system, Adventist Healthcare West, agreed to update and adopt a formal policy regarding the
admission of service animals in all areas of their hospital open to patients. 96 However, the
hospital system’s policy included maintaining the right to exclude service animals where they
posed a direct threat to the safety or welfare of the hospital’s patients or staff. 97
In the context of service animals, the issue generally is whether the healthcare provider has
sufficiently particularized reasoning for excluding a service animal; they must point to risks that
are not merely speculative. For example, in Tamara v. El Camino Hospital a hospital argued
that allowing a service animal to accompany the plaintiff in a psychiatric unit would pose a direct
threat because the harness could be used as a weapon and the presence of the animal might upset
some of the other patients. 98 There, the district court ruled that these potential risks were merely
speculative, and there was no evidence provided that the hospital had engaged in an
individualized analysis of whether the particular patient and her accompanying service animal
actually posed these threats. 99 Furthermore, the court noted that even if these risks were genuine,
the hospital had failed to assess whether any accommodations could be made that would
ameliorate the threats, as they were required to do. 100
However, where a healthcare facility, implementing its service animal policy, is able to show
specific, individualized, and actual analysis that determines the presence of a threat to the safety
or welfare of other patients and/or staff even with the use of accommodations it will not be liable
under Title II or III of the ADA. 101 In Roe v. Providence Health System-Oregon, a plaintiff was
a patient on and off over a period of several years and she required the presence of a service
animal. 102 Despite several incidents, including one in which the animal growled at a nurse that
was attempting to care for the patient, and a physician’s concern regarding the animal’s skin
infection that might spread to the other patients, the hospital never sought to entirely exclude the
animal. 103 The plaintiff nonetheless brought an action seeking injunctive relief based on the
hospital’s interactions with the animal and herself, and the defendant hospital counter moved to
exclude the animal and plaintiff. 104 The court found that the dog posed a direct threat on the
basis of its conduct, and the skin infection. 105 Furthermore, because plaintiff had failed to
acquiesce to any of the hospital’s proposed accommodations attempting to address these risks,
the court found that the hospital had adequately engaged in a particularized analysis of the
circumstances. 106

G.

Accessible medical facilities and equipment

In accordance with the accessibility requirements of Titles II and III, hospitals, doctor’s offices
and other healthcare providers have a general obligation to make their facilities accessible to
people with disabilities wherever possible, including to remove physical access barriers and to
purchase and maintain medical equipment that accommodates the needs of patients with
disabilities. In July 2010, DOJ issued guidance in a fact sheet pertaining to these requirements
with regard to people with mobility disabilities. 107
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This document reiterates the duty of medical facilities to provide:
•
•

full and equal access to their health care services and facilities; and
reasonable modifications to policies, practices, and procedures when necessary to make
health care services fully available to individuals with disabilities, unless such
modifications would fundamentally alter the nature of the services.

In 2017, the U.S. Access Board issued Standards for Accessible Medical Equipment. Under
these Standards, healthcare providers also have an obligation to purchase and maintain accessible
medical equipment. Just a few examples of such equipment are: 108
•
•
•

Wheelchair accessible scales
Adjustable exam tables
Accessible mammography equipment

In recent years, DOJ has reached comprehensive agreements with healthcare facilities that are
resulting in systemic change. These agreements typically require the facility to increase the
accessibility of exam rooms and medical equipment, patient rooms, bathrooms, as well as to
conduct staff training, revise accessibility policies and procedures and hire someone to oversee
the remediation efforts set forth in the agreement. 109
In addition to DOJ’s efforts, there have been several systemic agreements to make healthcare
facilities and equipment accessible through structured negotiations. 110 Also, numerous private
suits have been brought against healthcare providers for failing to provide accessible facilities
and medical equipment. In Metzler v. Kaiser, 111 people with mobility impairments filed litigation
alleging that Kaiser fails to full and equal access to its healthcare facilities across the state of
California Subsequently, the case settled and is one of the first comprehensive settlements with
major healthcare provider. Settlement terms include: 1) hiring an Access Coordinator who has
expertise in ensuring accessible healthcare for people with disabilities; 2) establishing an Access
Plan to identify and remedy access barriers in Kaiser facilities statewide; and surveying medical
equipment for accessibility and developing a procurement plan for acquisition of accessible
equipment. 112
In Luna v. America’s Best Contacts and Eyeglasses, Inc., 113 a class action was brought by three
wheelchair users who were unable to receive an eye exam because inaccessible examination
rooms and equipment at 337 stores. After the class was certified, the parties entered into a
comprehensive settlement, which included the defendant agreeing to 1) retain an ADA
Consultant to perform accessibility surveys and monitor remediation efforts; 2) secure ADA
training for all personnel; 3) update policies and procedures for treating people with disabilities;
and 4) each store must have: a chair glide, accessible eyeglass and contacts fitting locations, and
accessible exam room. 114
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H.

Insurance and the ADA

Insurance is a critical component for access to healthcare. However, many people with
disabilities have encountered barriers when seeking insurance. One of the most common barriers
people with disabilities have faced arises when insurance policies have limits or caps on
particular disabilities. The most commonly seen caps in insurance policies are for coverage of
care for mental health and HIV/AIDS. More recently, insurance policies have begun to cap
coverage of care for people on the autism spectrum.
Historically, most courts have rejected ADA challenges to discriminatory insurance policies.
Typically, the difficulties facing people with disabilities in ADA-related challenges to insurance
have focused on two issues – either the plaintiff loses because an insurance policy is deemed to
not be a “place” of public accommodation as required by Title III of the ADA, or courts have
held that the ADA does not cover the content of insurance policies, only discrimination in
accessing the policy overall.
With respect to the first barrier, some courts have taken a very literal interpretation of Title III’s
language “place” of public accommodation 115 and required that there be an actual physical space
involved for the ADA to apply. For instance, in Parker v. Metro. Life Ins. Co,. 116 an employee’s
long-term disability insurance policy provided for coverage for physical impairments until the
employee turned sixty-five. However, coverage of mental health was limited to twenty-four
months. She brought suit under the ADA under Title III against the employer alleging that
treating one disability differently was discriminatory. The Sixth Circuit Court of Appeals upheld
the lower court’s dismissal of the ADA claim against the insurance company on the basis that the
insurance policy was not obtained through a physical space, such as an insurance office. Instead,
it was secured through her employer. Without the physical space, the court found that Title III
was not implicated and no challenge to the cap on mental health benefits could proceed. A
number of other courts have agreed with the Sixth Circuit. 117 However, a number of other courts
have not required a physical space for Title III claims to proceed. 118 This split in the courts will
likely continue until either the United States Department of Justice issues regulations clarifying
whether nexus to a physical space in required for Title III, or the United States Supreme Court
agrees to review an ADA case raising this issue.
The other legal argument that has been used successfully to limit ADA litigation against
insurance companies is that the ADA does not regulate the content of the goods or services
offered by the public accommodation. For example, in Doe v. Mutual of Omaha Ins. Co.,119an
insurance company capped HIV-related benefits at $100,000, but all other disabilities had a cap
of $1 million. The plaintiff sued alleging this violated Title III of the ADA. The Seventh Circuit
Court of Appeals found in favor of the defendant, despite the insurance company conceding that
it had no actuarial basis for capping HIV-related benefits differently than all other impairments.
The court ruled that while excluding a person from an insurance policy based on HIV alone
could be an ADA violation. Here, the plaintiff had access to the policy so there was no ADA
violation. Challenging the capping of benefits for one impairment was beyond the reach of the
ADA.
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While the vast majority of cases have held that the ADA does not cover the content of insurance
policies, a small number of cases have concluded otherwise. For instance, in Reid v. BCBSM,
Inc., 120 an insurance policy excluded coverage of behavioral therapy for people with Autism
Spectrum Disorder (ASD). A mom filed suit on behalf of herself and her son to challenge this
exclusion under Title III of the ADA. Blue Cross filed a motion to dismiss arguing that people
with ASD weren’t excluded from the policy, and as long as people had access to the policy there
was no ADA violation. The court denied the motion to dismiss. Because the exclusion of a
specific behavioral treatment only affected people with ASD, the court found it was
discriminatory under the ADA. The court noted that plaintiff had sufficiently alleged that Blue
Cross provided intensive behavioral therapy for other conditions, and that differential treatment
and the singling out of ASD meant that plaintiff had stated a cause of action that Blue Cross was
in violation of Title III of the ADA.
I.

Inclusion of children with disabilities through administration of
medication

In recent years, DOJ has undertaken numerous enforcement actions on behalf of children with
insulin-dependent diabetes and other disabilities to help ensure that those children enjoy equal
access to places of public accommodation. All too commonly, children with insulin-dependent
diabetes have found themselves effectively excluded by institutions that were unwilling to
modify their policies in order to provide basic diabetes management care. The needs of children
with diabetes differ, but these children generally need assistance with blood glucose monitoring
and with the administration of insulin and emergency medication.
For example, in 2018 DOJ announced a settlement with one of the nation’s largest for-profit
child care providers, whereby the corporation and its subsidiaries agreed to provide reasonable
accommodations for attendee children with insulin-dependent diabetes, as well as financial
settlements with the parties who initially alerted DOJ of the corporation’s discriminatory
practices. 121 Also, in 2015 DOJ settled with a day camp in New Jersey which had refused to
provide the accommodations necessary for a prospective camper with diabetes to attend its
program. In the settlement agreement, the camp pledged to develop an ADA/diabetes policy, to
henceforth Individually assess the needs of each camper and prospective camper with diabetes,
to assist all such campers and to make reasonable efforts to comply with their diabetes medical
management plans (“DMMPs”), and to provide training for camp staff by a qualified
professional, including instruction on the administration of insulin and emergency medication
(glucagon). 122
Additionally, beginning in 2016, DOJ entered into settlement agreements with a number of local
YMCAs, in order to ensure inclusion of children with diabetes at those facilities as well. By way
of these agreements the individual YMCAs have generally committed to modifying their existing
policies, including by adopting DMMPs, to training staff regarding basic diabetes management,
monitoring, and the administration of insulin and glucagon, to promoting general awareness of
Title III nondiscrimination principles, and to ongoing oversight by DOJ. 123
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In 2015, DOJ opened an investigation for a camp that refused to admit camper with epilepsy who
required emergency medication (Diastat) for seizures. DOJ and the camp reached a settlement in
which the camp agreed it would train staff to administer Diastat. The camp also agreed to adopt a
Seizure Emergency Action Plan and Physician’s Order for the administration of Diastat so that it
has individual instructions. In the agreement, DOJ stated “it is the United States’ position that it
generally will be a reasonable modification by title III of the ADA for certain public
accommodations, such as camps and child care service providers, to train laypersons to
administer Diastat.” 124 However, in a case with similar facts that went to trial, a judge found that
it was not a reasonable accommodation for a special education recreational program to
administer Diastat to a child with epilepsy. 125 It is anticipated that this issue will continue to be
one in which stakeholders disagree and more ADA litigation will be filed.

J.

Conclusion

The ADA plays an indispensable role in ensuring the rights and opportunities of people with
disabilities to access healthcare and medical services. In view of the many challenges with which
this population still must contend, regular quality medical care remains especially critical for
most people with disabilities in maintaining their health, and for many is the determining factor
in the ability to live independently in the community. This brief outlines many of the ways in
which the ADA helps to make reliable healthcare a reality for so many in the disability
community, and the extent to which the DOJ and many courts have recognized this important
connection. Many of the regulatory and litigation trends herein are still very much evolving, and
interested parties will continue to monitor them for future developments. Those developments
may carry ramifications with regard to healthcare that may resonate within the disability
community long into the future.

This legal brief was written by Barry C. Taylor, Rachel Weisberg and Andrew Webb at Equip for Equality, the
Illinois Protection and Advocacy Agency, with original funding provided by the Great Lakes ADA Center.
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